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More than memory loss
Tim England, Camille Broadhurst and Kay Papadopoulos RUSSELL KENNEDY AITKEN

LAWYERS

Dementia is not a specific disease; it is a condition.

There are over a hundred different diseases that can

cause dementia. There are no real ante-mortem tests that

definitively diagnose dementia. After all, the skull does

a great job of protecting the brain from probing research-

ers. In fact, most tests are ordered to rule out other

diseases and conditions. For the most part, dementia is a

terminal condition. The gradual degeneration and atro-

phy of the whole of the brain leads to impaired cognitive

function and, eventually, impaired physical function.

Yet, with our ageing population, the chances of a client

having dementia are very real. One in 10 people over 65

and one in three people over 85 have a level of

dementia.1

Think of the brain like a network of connectors.

Messages from the brain run along these connectors to

particular parts of the body to promote function and

living. In their unique destructive way, diseases can

compromise those connectors so that the messages

cannot get through, which can result in the presentation

of any number of symptoms. As there is no real test for

diagnosis nor are these symptoms confined to dementia,

it is better to think of symptoms as flags for further

investigation.

The four most common diseases causing dementia

are Alzheimer’s disease, vascular dementia, Lewy body

dementia and frontotemporal dementia, although a client

could have more than one disease. Understanding that

these diseases are more than memory loss involves the

recognition that each disease may occur with different

symptoms, some of those symptoms may be more

prevalent at different stages of decline. Equally, those

symptoms may affect executive function differently.

Alzheimer’s disease generally leads to atrophy of the

connectors of the brain. As certain parts of the brain are

more susceptible than others, generally in the earlier

stages of the disease, the connectors related to forming

memories and retaining short term memories are attacked

first. Clients may recall long term memories, repeat

conversations or be unable to recall recent events.

Vascular dementia is caused by strokes or mini-

strokes, which compromise the blood supply to capillar-

ies in the brain. As a stroke can be significant, so too, can

the symptoms — impacted speech and mobility are the

most obvious. However, mini-strokes can often go

undetected but still affect different parts of the brain.

Interestingly, a client can sometimes recover from a

stroke but there is no guarantee. The brain is also

capable of being retrained to find different pathways to

communicate messages.

Lewy body dementia is very similar to Parkinson’s

disease. Abnormal proteins develop in the brain and can

exhibit as dramatic changes in mood that range from

apathy to hallucinations. Facial expressions can be

stolid, despite the client speaking with animation. Move-

ment can also be very palsy-like.

Lastly, frontotemporal dementia is an umbrella term

for a number of diseases that affect the frontal and/or

temporal lobes of the brain. These parts of the brain

generally regulate behaviour, personality and language.

A client may show a complete lack of self-control or

inhibition, may call things by the wrong name or

substitute words with something abstract. Whilst main-

taining speech and pronunciation, a client may be

unaware that the communication of their thoughts has

broken down and resulted in abstract or incoherent

speech. This type of dementia tends to affect people in

their 40s and 50s more. It is aggressive and for that

reason, the changes in behaviour may be more abrupt

and more noticeable.

Above all else, it is important to remember that

dementia is a condition of change. It is marked by

changes in character and behaviour. Clients with stage 1

dementia may exhibit changes in their cognitive func-

tion around memory and executive function. They may

also exhibit changes in their ability to perform instru-

mental functions like operating the TV remote or getting

their driver’s licence out of their wallet. Things that were

once familiar and easy become exponentially more

difficult. In stage 2, the more subtle symptoms that could

once have been explained away become more profound.

In stage 3, physical decline begins to manifest and

clients may lose the ability to do activities related to

daily living. This may lead to loss of continence, loss of

the ability to swallow, loss of the ability to communi-

cate, increased risk of other medical problems and

eventually, to death. All the while, the cognitive function
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will also continue to decline. Generally, out-of-character

behaviour like wandering, calling out, biting and so

forth can drop off as the condition takes a physical toll

in this third stage.

Throughout, the condition affects the psychological

health of a client. Clients may show out-of-character

moodiness, irritability, social withdrawal, anxiety, aggres-

sion and symptoms similar to depression. Hallucinations

and delusions can be associated with the condition but it

is important to remember that these can also be caused

by different, treatable things, such as delirium and

depression, and may not necessarily be subsisting.

The legal industry has a duty to follow legal and

competent instructions. Indeed, legal practitioners have

a duty to act in the best interests of a client, whilst

recognising that their duty to the court and to the

administration of justice is paramount and prevails to the

extent of any inconsistency with any other duty. Demar-

cating the line between a competent and incompetent

client can be difficult. Perhaps the line of demarcation is

complemented by questioning when is a client’s particu-

lar vulnerability so compromised as to warrant the law’s

intervention.

In “‘He was wearing street clothes, not pyjamas’:

common mistakes in lawyers assessment of legal capac-

ity for vulnerable older clients”,2 Lise Barry suggests

that vulnerability can be inherent, situational and patho-

genic. Inherent vulnerability may be the product of a

client’s nature or lifestyle. For example, a client is more

resilient because they have lived on an isolated property

or less resilient because their husband of 40 years has

always taken care of everything. Situational vulnerabil-

ity may be the product of a client’s “social, political,

economic and environment context”.3 An example is a

client caught between children feuding over the division

of their estate. Lastly, pathogenic vulnerability relates to

the actual structures in place around vulnerability and

whether they are effective.

Identifying vulnerability and its extent could be

crucial in identifying the point in which the law’s

intervention is justified. Clearly, there cannot be a

blanket approach where competency is as much related

to pathological impairment as vulnerability. The Law

Society has published When a client’s mental capacity is

in doubt: A practical guide for solicitors,4 which draws

upon the test for testamentary capacity in Banks v

Goodfellow5 and should be strictly followed.

In part, an assessment of testamentary capacity will

assess a client’s executive function, and dementia may

affect executive function differently. Alzheimer’s disease

may lead to a client being unable to recall instructions,

important people in their life and the nature of their

current estate. Lewy body dementia may lead to a client

having difficulty with abstract thought; being unable to

plan, problem solve or address ideas that are not

physically present. Frontotemporal dementia may lead

to a discombobulation between thought and communi-

cation. A client may instruct you to gift money to their

sister when they think they said brother. The lack of

inhibition may also lead a client to being incapable of

weighing up what is in their best interests.

Whilst Banks v Goodfellow famously accounts for the

impact of hallucinations and delusions on testamentary

capacity, it is worthy to reiterate that the hallucinations

and delusions must relate to the limbs of the test set out

in this case. It does not matter if the client thinks the sky

is red per se.

If an assessment of capacity leads to doubt, then it is

prudent, indeed recommended, to seek the assistance of

a medical professional. General practitioners, psychia-

trists, geriatricians and psychologists are valuable but

neuropsychologists are the primary medical profession-

als who can test capacity.

Broaching the topic of a medical assessment may be

difficult with any client, not least because it may also

result in them having to pay for such an assessment.

Tacts may range from “for your own benefit”, “to prove

them wrong”, “it is an increasingly common angle to

contest a Will” or “we cannot act for you where we are

not satisfied as to your capacity”. There are dementia

specialists, such as Tim England (co-author), who can

also assist clients who are facing an assessment. It is

important to recognise that a client may be genuinely

fearful of an assessment, may have brushed off symp-

toms as “going senile” or may have hidden a prior

assessment. Whilst spouses and family members are the

most obvious persons to recognise “change”, they may

be equally fearful of a diagnosis or dismissive of the

symptoms.

When asking a medical professional to test capacity,

it is important to provide a framework for the report and

obtain an understanding of the tests administered and

questions that may be asked. The framework may

involve setting out the purpose of the assessment and

testing whether a client can understand decisions to be

made, can recognise the choices that could be made, can

weigh up the outcomes of those choices and convey

their decision.6 The framework could also centre on

executive function and the ability to think abstractly in

relation to choices which could be brought back to the

test set out in Banks v Goodfellow. Understanding the

client’s medical history and current social and living

circumstances may also be invaluable. It may also be

appropriate, depending on the situation, to advise the

medical practitioner that their report may be used in

evidence in court proceedings.

Whilst the report is no substitution for a legal

practitioner’s assessment of capacity, it should be a
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factor in forming that assessment. In making that assess-

ment, here is some further food for thought. Medically,

stage 2 generally marks the exponential decrease of a

client’s autonomy and exponential increase of their

dependency. Perhaps this may manifest as using a

spouse or family member as a “crutch” in meetings to

evade decision-making or communicating instructions.

Identifying and removing any “crutch” is important in

performing an assessment. It is vital that legal practitio-

ners obtain instructions and make the assessment of

capacity without the presence of other family members

or friends.

However, if a legal practitioner does see a client with

family or friends in the room, then it may be prudent to

take additional precautions. File notes are vital and

should particularly set out who said what. For example,

did the client give the instructions, or was it their adult

child doing all the talking? It may also be appropriate to

have a colleague sit in as an additional file note taker or

to ask the client whether the meeting can be video

recorded. This could assist where a practitioner is

subject to cross-examination. However, it remains vital

that the legal practitioner meets with a client again,

without family or friends present.

During meetings, it is important for the legal practi-

tioner to ask the client open-ended questions to assess

capacity and the client’s understanding. Can the client

follow a train of thought, or are they easily distracted, or

unable to articulate or understand the components required

to meet the Banks v Goodfellow test? Open-ended

questions may include asking the client for the rationale

for their instructions, what they presently have in place

(and requesting a copy of), if they have been diagnosed

with any medical conditions, or are taking medication.

It may also be necessary to use an independent

translator, should language be a barrier.

If a legal practitioner has been forewarned of diag-

nosis and the client does not convey this, then it is cause

for investigation into whether the client has forgotten the

diagnosis, is concerned to bring it up, is deliberately not

wanting to disclose, or has no awareness of the impact of

the diagnosis on their decision-making ability.

Also, it is not uncommon for particularly intelligent

clients to attempt to evade detection. The “reservoir” of

connectors may be greater in intelligent clients, which

means that their brain has more pathways to communi-

cate messages, which can sometimes give the appear-

ance of capacity. It is also not uncommon for intelligent

clients to recognise a capacity assessment and respond

with somewhat “pre-fabricated” answers, deflections or

“fence-sit” to travel the path of least resistance. Clients

with a deep reservoir can often give the appearance of a

slow and steady decline but something like a procedure

can trigger a severe plunge in the condition.

In summary, dementia is more than memory loss and

understanding the nuances of the condition can only aid

a legal practitioner in making an assessment of capacity

and ultimately, assist a potentially vulnerable or soon-

to-be vulnerable client. If a client has capacity, that

assistance may take the form of the preparation of an

Enduring Power of Attorney and Enduring Guardian. If

a client does not have capacity, that assistance may take

the form of a delegated decision-maker (under an

Enduring Power of Attorney, Enduring Guardian or

court appointment). It may also assist a vulnerable client

against abuse by a family member, carer, friend or other

interested person and potentially safeguard their former

competent legal decisions.

Tim England

Dementia care specialist

BA Dementia

www.dementiachampion.com

Camille Broadhurst

Paralegal

Russell Kennedy Aitken Lawyers

Kay Papadopoulos

Senior Associate

Russell Kennedy Aitken Lawyers
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2. L Barry “‘He was wearing street clothes, not pyjamas’:

common mistakes in lawyers’ assessment of legal capacity for

vulnerable older clients” (2018)21 Legal Ethics 3.

3. Above n 2.

4. Law Society of New South Wales When a client’s mental

capacity is in doubt: A practical guide for solicitors (2016)

www.lawsociety.com.au/si tes/default /files/2018-03/

Clients%20mental%20capacity.pdf.
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6. Above n 2.
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Succession planning for the family trust —
getting started
Belinda Cao and Andrew Frankland BARTIER PERRY LAWYERS

According to statistics published on the Australian

Taxation Office website, in the 2016–17 income year

there were 857,000 trusts that lodged tax returns with

recorded “total business income” ranging from $<0 (ie,

trusts that make losses) to in excess of $250 million.

Trusts are extremely common structures used by many

families in Australia for operating small businesses,

complex investment enterprises and for passive invest-

ment activity.

Given the asset protection planning benefits and tax

planning benefits associated with trusts, it is not surpris-

ing that a great deal of family wealth in Australia is held

in trust structures.

If you are one of these families with a trust (or trusts)

as part of your family investment structures you will, at

some stage, need to grapple with the succession plan-

ning for the trust. Specifically, if you are the person (or

one of the persons) who is currently controlling opera-

tions of the trust, you will need to consider what should

happen to this trust if you die or lose the legal capacity

to operate the trust.

This article highlights some of the important prelimi-

nary issues that you will need to consider, and ultimately

reach a conclusion on, so that an appropriate succession

plan can be developed and implemented for your trust.

As a first step, you need to understand what you are

actually dealing with.

Understanding the nature of your trust(s)
All families are different and, in different families,

trusts are used for different purposes. All trusts are also

different. They will likely have different terms, hold

different assets, do different things for the family and be

in different financial positions.

It is a common mistake in estate and succession

planning to think that the assets in your trust are

automatically dealt with by your Will. While the trust

assets are indeed part of your family wealth, they are not

“owned” by you and are not part of your personal estate.

Consequently, the assets in your trust will not be dealt

with by your Will unless the trust terminates after your

death and the trust assets are actually distributed to your

deceased estate.

You can, however, in a number of ways influence

what happens to the trust and the trust assets after your

death. Most commonly this influence can be achieved by

amending the terms of the trust or by dealing appropri-

ately with the ongoing control of the trust, or perhaps

both.

In dealing with succession planning for trusts it is

important to understand with clarity the following fac-

tual circumstances of the trust and future intentions for

the trust. The following points should help you focus on

some of the key aspects of succession planning for your

trust.

(1) How many trusts are there in the family
group?

That’s right; of the 857,000 trusts on the ATO

records, there may be more than one trust that is

connected to any one family and often for good reason.

For many families that have a diverse range of invest-

ments, it is often sensible to identify the risk profiles of

the different investments to be undertaken and separate

those investments into different entities for asset protec-

tion purposes. One of the golden rules of asset protection

planning is to keep passive “non at-risk” assets separate

from active “at-risk” activities. For example, the con-

duct of a business has a very different risk profile to

passively investing in an ungeared portfolio of listed

equities. If the family business fails you do not want the

passive equities portfolio to be at risk for the debts of the

business. Obeying this golden rule would suggest that

you need a trust through which to conduct the family

business and also a second trust to hold the passive

equities portfolio.

Similarly, the conduct of a complex property devel-

opment as part of a joint venture with an unrelated

business partner will ordinarily carry significantly more

business risks than an investment in a traditional geared

rental property. Although both of these investments

relate to property the different risk profiles of the

investments suggest that, from a protection planning

perspective, they should be carried out in different trusts.

Further, it is very common for property developers to

undertake each of their projects in a different entity.
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In some circumstances tax planning might suggest

the need for certain types of assets (eg, shares paying

franked dividends) to be held in a different trust to the

trust that owns other investments.

(2) What does the trust(s) do?
Are the activities of the trust active (eg, the family

business or the property development) or are they more

passive in nature? Does the activity of the trust involve

significant relationships with other parties (eg, banks

that provide funding, suppliers to the business, custom-

ers, key tenants)?

(3) Who is involved in the activities of each of
the trusts?

Is the trust critically dependent on any specific

person(s) to be able to conduct its activities? Is it only

one of the matriarch or patriarch of the family who

conducts all of the activities of all of the trusts or is the

other spouse also actively involved? Are any of the

children involved in any of the activities of any of the

trusts (especially relevant if, eg, a child is already

actively conducting the family business through the

trust)? Are there third parties (eg, an external director or

members of a management committee) that perform

important functions for the trust or for the family

business and how will their involvement be affected by

the death of the matriarch or patriarch of the family?

(4) What is the financial position of the trust?
What is the net value of the trust? Is there a high

gearing ratio? Is the trust financially stable and growing

in capital value? Does it generate satisfactory income

returns to meet expenses? Are there debts owing to

family members? Is the trust complex and expensive to

operate?

(5) What sort of trust is it?
Trusts are not all the same. From a legal perspective

there are many similarities that exist in all trusts but

there can also be significant differences that can be

important in the succession planning. From a practical

perspective, for family investment purposes trusts tend

to fall into the following broad categories: discretionary

trust, fixed trust, hybrid trust and unit trust. The terms of

the trust deed governing the trust will reveal which of

these four categories the trust will fall into. Superannua-

tion funds are also a special type of trust.

(6) Who controls the decision-making in the
trust?

Depending on their terms, trusts can have various

control offices that perform different roles. The trustee

office is an obvious and important control office that

exists in all trusts, but there might be other offices that

also exist in your trust, in addition to the trustee.

Understanding what control offices exist in your trust,

who currently holds those offices and on what terms, and

what happens to those control offices if the current

holders of the office die are absolutely essential to

successful succession planning for your trust.

The succession planning will involve considering

who should hold these important control offices into the

future, the mechanical means by which control is passed

onto these people, when these people should hold these

offices and on what terms they should hold the office.

Critical to successful succession planning is achiev-

ing these objectives.

(7) Who is intended to benefit from the trust
and who actually does benefit from the trust?

The trust deed will contain a definition of “beneficia-

ries” and the financial records of the trust will contain

information as to which of the beneficiaries have ben-

efitted over the years and to what extent.

Following the death of the matriarch or patriarch of

the family and/or the current controller(s) of the trust,

who is intended to benefit from the trust, how are those

people intended to benefit and when are those people

intended to benefit? Is the definition of “beneficiaries”

appropriate to achieve your objectives? As with point 6,

critical to successful succession planning is achieving

these objectives.

Conclusion
Once you and your adviser have a clear understand-

ing of the nature of your trust(s) you will then be in a

good position to sensibly plan for the future of the trust,

ie the succession planning, and to implement appropriate

strategies to achieve your objectives. Doing the ground-

work is essential.

Belinda Cao

Associate

Bartier Perry Lawyers — Private Clients

bcao@bartier.com.au

www.bartier.com.au

Andrew Frankland

Partner
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Once in a blue moon — the curious case of
security for costs in contested probate litigation
Pt 1
Raffael Maestri BARTIER PERRY LAWYERS

It is a rare occurrence in probate litigation for

circumstances to arise which ground the making of an

application, much less an order, for security for costs.

Indeed, at first glance, it may appear counterintuitive in

probate proceedings for such an order to be made where

non-compliance may have the effect of precluding a

plaintiff — a potential “contradictor” to a propounded

will — from pursuing his or her interest. After all,

probate litigation is “interest litigation” and “not to be

undertaken or interfered in by outside busybodies”.1

Moreover, there is a public interest in the court vigilantly

testing the validity of propounded wills in order to give

effect to the last valid will of a free and capable

will-maker.2 In this respect, the court is assisted by a

contradictor.

However, in Re Estate Condon; Battenberg v Phil-

lips3 (Re Condon), the executors of the estate of the late

Blanche Minnie Condon — the defendants in the pro-

ceedings — successfully obtained orders that the plain-

tiff provide security for his costs. In his judgment,

Lindsay J acknowledged that “authority on the topic is

scant”4 and that “practice texts deal with the topic in

passing references only”.5 Indeed, Lindsay J could refer

to only one other NSW probate-related matter in which

an order for security for costs had been made — namely

Hyland v Burbidge.6 Against this background, Lind-

say J’s comprehensive judgment in Re Condon provides

a valuable judicial exposition of the law relating to

security for costs applications insofar as it may be

applied in the context of probate proceedings.

The aims of this article are modest: (1) to traverse the

principles governing the making of an order for security

for costs; (2) to examine the special characteristics of

probate proceedings to the extent that they were rel-

evantly considered by Lindsay J in Re Condon in the

context of an application for security for costs; and (3) to

briefly review the facts of Re Condon insofar as they

gave rise to and enabled Lindsay J to make an order for

security for costs.

Meaning and purpose of security for costs
It is pertinent at the outset to consider the meaning

and purpose of security for costs. If a defendant antici-

pates a risk that it might not be able to recover its costs

from the plaintiff in the event that the plaintiff is

unsuccessful in its claim, the defendant may apply to the

court for an order for security for costs.7 As the phrase

implies, “security for costs” is money or some other

acceptable form of collateral that a plaintiff is ordered to

provide to the court as a condition of continuing with its

claim and which will be applied on any costs order that

may be made against it.8 The court has the power to

order a stay of proceedings until the security is pro-

vided9 and if the plaintiff fails to comply with the order

the court may dismiss the proceedings.10 Thus, the

purpose of an order for security for costs is to protect a

defendant, in whose favour the court makes an order for

costs, from the risk of having that order frustrated by the

inability of the plaintiff to satisfy it.11 This risk may, for

example, be apparent to the defendant in circumstances

where the plaintiff is resident overseas, has limited

financial resources, has no assets in Australia against

which a costs order can be enforced and where the

prospect of enforcing a costs order in a foreign jurisdic-

tion is problematic.

When considering whether to exercise its discretion

to make an order for security for costs, the task of the

court is essentially one of “risk management”.12 On the

one hand, there is the risk of prejudice to the plaintiff if

it cannot meet an order for security for costs. In this

regard, there is a public interest in ensuring that every-

one, including those with limited financial resources, has

access to the court system in order to pursue and enforce

their rights.13 Arising from this public interest consider-

ation is the “ancient and well established” rule that

“poverty is no bar to a litigant”.14 This “general rule” (as

it has been described)15 reflects a concern of the courts

and a broader policy consideration that an impecunious

plaintiff should not be denied access to justice.16 On the

other hand, there is the risk to the defendant of non-

recovery. To this end, the court is concerned to prevent

an abuse of its process in the sense of preventing

“impecunious persons from litigating without responsi-

bility”17 and a result in which the defendant’s victory is

“pyrrhic”.18 In summary, the court recognises the need

to achieve a balance between:
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… ensuring that adequate and fair protection is provided to
the defendants, and avoiding injustice to an impecunious
plaintiff by unnecessarily shutting it out or prejudicing it in
the conduct of the proceedings.19

Elements of a security for costs application
It is appropriate for the purposes of this paper to

recognise that the NSW Supreme Court can make an

order for security for costs both in exercise of its

inherent jurisdiction to make such an order20 and pur-

suant to r 42.21 of the Uniform Civil Procedure Rules

2005 (NSW) (UCPR).21 Both sources of power involve

the exercise of a discretionary judgment. These were the

two bases to which Lindsay J had regard in his deter-

mination of the motion for security for costs in the

contested probate proceedings in Re Condon. However,

Lindsay J doubted whether a consideration of the court’s

inherent jurisdiction to award security would add any-

thing of “practical significance” to his determination of

the motion and proceeded to deal with the motion within

the framework of r 42.21.22

Accordingly, in order to enliven the court’s jurisdic-

tion to order security for costs pursuant to r 42.21, a

plaintiff must establish one or another of the six grounds

enumerated in r 42.21(1), as follows:

(1) If, in any proceedings, it appears to the court on the
application of a defendant:

(a) that a plaintiff is ordinarily resident outside
Australia,

(b) that the address of a plaintiff is not stated or is
mis-stated in his or her originating process,
and there is reason to believe that the failure
to state an address or the mis-statement of the
address was made with intention to deceive,
or

(c) that, after the commencement of the proceed-
ings, a plaintiff has changed his or her address,
and there is reason to believe that the change
was made by the plaintiff with a view to
avoiding the consequences of the proceed-
ings, or

(d) that there is reason to believe that a plaintiff,
being a corporation, will be unable to pay the
costs of the defendant if ordered to do so, or

(e) that a plaintiff is suing, not for his or her own
benefit, but for the benefit of some other
person and there is reason to believe that the
plaintiff will be unable to pay the costs of the
defendant if ordered to do so, or

(f) that there is reason to believe that the plaintiff
has divested assets with the intention of avoid-
ing the consequences of the proceedings,

the court may order the plaintiff to give such security
as the court thinks fit, in such manner as the court
directs, for the defendant’s costs of the proceedings
and that the proceedings be stayed until the security
is given.23

In Re Condon, as will become apparent from the

ensuing purview of that case later in this article, one of

the “main ingredients” of the application for security

was the fact that the plaintiff was domiciled in Scotland

— therefore grounding the application in r 42.21(1)(a).24

In any case, once one of the above grounds has been

established, the court has a wide discretion to order

security.25

The court’s discretion to order security has been

described as absolute and unfettered,26 tempered only by

the need to exercise it judicially, having regard to the

particular circumstances of each case.27 In this regard,

r 42.21(1A) of the UCPR sets out a non-exhaustive list

of factors that the court may consider when deciding

whether to exercise the discretion to order security. That

subrule provides as follows:

(1A) In determining whether it is appropriate to make an
order that a plaintiff referred to in subrule (1) give
security for costs, the court may have regard to the
following matters and such other matters as it
considers relevant:

(a) the prospects of success or merits of the
proceedings,

(b) the genuineness of the proceedings,
(c) the impecuniosity of the plaintiff,
(d) whether the plaintiff’s impecuniosity is attrib-

utable to the defendant’s conduct,
(e) whether the plaintiff is effectively in the

position of a defendant,
(f) whether an order for security for costs would

stifle the proceedings,
(g) whether the proceedings involves a matter of

public importance,
(h) whether there has been an admission or pay-

ment in court,
(i) whether delay by the plaintiff in commencing

the proceedings has prejudiced the defendant,
(j) the costs of the proceedings,
(k) whether the security sought is proportionate to

the importance and complexity of the subject
matter in dispute,

(l) the timing of the application for security for
costs,

(m) whether an order for costs made against the
plaintiff would be enforceable within Austra-
lia,

(n) the ease and convenience or otherwise of
enforcing a New South Wales court judgment
or order in the country of a non-resident
plaintiff.

Furthermore, it is apposite to note that the “general

rule” referred to above, that “poverty is no bar to a

litigant”, is enshrined in r 42.21(1B) as follows:

(1B) If the plaintiff is a natural person, an order for
security for costs cannot be made merely on account
of his or her impecuniosity.

It is beyond the scope of this article to discuss the

court’s general approach to each of the above matters —

these will be discussed later in as much as they were

addressed by Lindsay J in the context of Re Condon.
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Suffice it to say that the law does not require any

particular outcome — “there is no predisposition to the

making of an order”.28 In each case, “the judge has to

inquire how, on the whole, justice will be best served”29

and endeavour to avoid an “over analytical approach”

which can distort the real process of reasoning by which

a decision to exercise the discretion to order security is

made.30

Part 2 of this 3-part article will appear in the next

issue of this newsletter.

Raffael Maestri

Lawyer

Bartier Perry Lawyers

www.bartier.com.au
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